
1

Links to Sustainable Development

Law

L AW AND SUSTAINABILIT Y AT THE 
UNIVERSIT Y OF BERN 

How should Switzerland – and the international commu-
nity – organize their future legal frameworks to support 
sustainable processes and prevent unsustainable ones? 
How, and through what procedures, can the current law 
be further developed to this effect?

One of the tasks of the study of law is to further develop 
the legal system together with policymakers and society, 
and to make it fit for the purpose of meeting new societal 
challenges. Legal scholars working in the field of sustaina-
bility sciences are primarily concerned with further devel-
oping the current legal framework. They relate sub-areas 
of current law in the fields of economy, ecology, and so-
ciety to each other; highlight existing conflicts of interest 
and conflicting goals; and look for possible synergies and 
solutions in the form of innovative regulations. The aim is 
for such regulations to help tackle the major sustainability 
challenges facing society (see e.g. [1]). For example, for its 
“Sustainable Economy” National Research Programme, 
the Swiss National Science Foundation (SNSF) explicitly 
sought legal scholars. Their task was to use interdiscipli-
nary and transdisciplinary research to help develop ideas 
for a legal framework aimed at achieving the Sustainable 
Development Goals [2]: 

	� “For the functioning of any society a legal framework 
is essential. Such a framework explicitly or implicitly 
sets behavioral incentives and imposes costs on devi-
ation. Independent of the kind of incentives, the most 
innovative attempts towards a sustainable economy 
can be realized only, if embedded into a functioning 
and well-designed legal framework.”

How is law linked to sustainable develop-
ment, and how has this influenced practice?

Worldwide, states have started to incorporate the concept 
of sustainable development into their legal systems. In 
Switzerland, the concept of sustainability is now en-
shrined in several places in the Federal Constitution (Cst) 
of 18 April 1999. For example, the Preamble includes the 
two core ideas of sustainable development: “responsibility 
towards creation” and “responsibility towards future 

generations”. As stated by Art. 2 Cst (Aims), the Confedera-
tion shall promote “sustainable development” (para 2) and 
“is committed to the long-term preservation of the natural 
resources” (para. 4). According to Art. 73 Cst, titled “Sus-
tainability”, the “Confederation and the Cantons shall en-
deavour to achieve a balanced and sustainable relationship 
between nature and its capacity to renew itself and the 
demands placed on it by the population.” Finally, the con-
cept of sustainability is also reflected in Art. 54 Cst, accord-
ing to which the Confederation shall “assist in the allevia-
tion of need and poverty in the world”; in Art. 75 Cst, 
according to which principles on spatial planning serve to 
ensure the “appropriate and economic use of the land”; 
and, in Art. 126 Cst, according to which the Confederation 
“shall maintain its income and expenditure in balance over 
time.” At the same time, the principle of sustainability has 
been enshrined in various laws: explicitly in the Forest Act 
(Art. 20) or implicitly in the Environmental Protection Act, 
the Spatial Planning Act, or the Financial Budget Act. The 
Federal Supreme Court also refers – intermittently – to the 
principle of sustainability (e.g. Decision 149 I 182 [3]).

The references to sustainable development in the Con-
stitution and in legislation emerged in response to inter-
national developments in recent decades. The concept 
of “sustainable development” was consolidated in the 
Brundtland Report, which was commissioned by the UN 
in 1987 [4]. The report recommended that governments 
consider the basic needs of current and future genera-
tions as well as limits to environmental resources in every 
decision. The legal contours of the concept were worked 
out in the following years. Key documents include the Rio 
Declaration of 1992, which assigns 27 legal principles 
to sustainable development, and the International Law 
Association’s New Delhi Declaration of 2002, which 
identifies seven legal principles that are key to sustainable 
development. The principle of integration and interrela-
tionship of the different dimensions – “human rights and 
social, economic and environmental objectives” – is of par-
ticular importance. The terms “sustainable development” 
and “sustainability” are also contained within numerous 
international treaties, such as the Paris Agreement of 
2015, the WTO Agreement of 1995, and the UN Conven-
tion to Combat Desertification of 1994. International case 
law also refers to sustainable development when inter-
preting open legal terms.
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In principle, many national and international rules in the 
fields of human rights, labour standards, biodiversity, 
climate, trade, constitutional governance, and the welfare 
state support the implementation of individual Sustain-
able Development Goals (SDGs) of the United Nations 
[5]. However, the potential of sustainability as a general 
principle of lawmaking is not yet fully realized: some legal 
scholars see the constitutionally enshrined principle of 
sustainability as multidimensional legal principle and 
methodical norm that can facilitate coherent law-mak-
ing and specifically align laws with the SDGs [6, 7]. Con-
flicting objectives should be identified as early as possible, 
so that optimal solutions can be found. An expression of 
this is Art. 141 para. 2 lit. g of Switzerland’s Parliament 
Act, according to which the Federal Council must justify 
the “the consequences for the economy, society, the en-
vironment and future generations” of draft legislation. 
However, implementation of this provision has remained 
rudimentary to date (see e.g. [8]). A sustainability law that 
would define the conditions for coherent legislation in 
terms of sustainability is still missing [9].

Example: A hypothetical federal law on 
sustainable agricultural trade

The sustainability principle helps to consistently orient 
research projects towards the UN SDGs and make them 
relevant to practice. One example is the SNSF project “Sus-
tainable Trade Relations for Diversified Food Systems”:
Diversified food systems are ecologically and economically 
valuable (SDGs 2, 12, 13, 14, and 15), and they come with 
a range of social benefits (SDGs 1, 2, 3, and 5). They also 
contribute to a diverse food supply (SDGs 2 and 3). How-
ever, they face challenges in competing with specialized 
food systems that focus mainly on large-scale production, 
as markets do not sufficiently cater to them.

An important lever for promoting diversified food systems 
are nuanced trade rules (SDG 17). States can use trade 
rules to promote products from “valuable areas” and pre-
vent harmful production methods. But how can a state 
implement such “product differentiation” in a way that is 
effective, proportionate, context-sensitive, reliable, and 
non-discriminatory, as well as being compliant with con-
stitutional objectives and international obligations?

In addition to conducting disciplinary studies, a broad 
interdisciplinary team of researchers modelled a coherent 
legislative process geared towards the SDGs and jointly 
developed a proposal for a “Federal Act on Sustainable 
Agricultural Trade” [10]. The legislative proposal shows 
in concrete terms how the state could proceed (e.g. by 
maintaining a positive list of products that are particularly 

worthy of promotion and granting these products pref-
erential treatment in public procurement or quota allo-
cation). The project pursued a transdisciplinary approach 
by drawing on expertise from a wide range of fields. Ju-
risprudence provided the methodology for recording and 
synthesizing the key findings.

How does the University of Bern’s  
Faculty of Law incorporate sustainability 
into research and teaching?

The Faculty of Law is committed to sustainable develop-
ment. Many courses deal with partial aspects of sustain-
able development, for example in the fields of human 
rights, environmental law, commercial law, or legal history 
[11]. The principle of sustainability – as a coherence prin-
ciple that brings these partial aspects together – is exam-
ined in more detail in the main lecture on public law and 
in specific, targeted seminars. Legal scholars are increas-
ingly involved in inter- and transdisciplinary research pro-
jects that search for “sustainable regulations” in various 
areas.

Sustainable Development Goals (SDGs) of 

particular relevance to the study of Law.

https://www.cde.unibe.ch/research/projects/sustainable_trade_relations_for_diversified_food_systems/index_eng.html
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